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or changes made to the contract documents to reflect changed field or other conditions,
except for claims arising from the sole negligence or willful misconduct of Consultant.

9. Client agrees that in accordance with generally accepted construction practices, the
construction contractor and construction subcontractors will be required to assume sole
and complete responsibliity for job site conditions during the course of construction of
the project, including safety of all persons and property, and that this requirement shall
apply continuously and not be limited to normal working hours. Neither the professional
activities of Consultant nor the presence of Consultant or their employees or
subconsultants at a construction site shall relieve the contractor and its subcontractors
of their obligations, duties and responsibilities including, but not limited to, construction
means, methods, sequence, techniques or procedures necessary for performing,
superintending or coordinating all portions of the work of construction in accordance
with the contract documents and applicable health or safety requirements of any
regulatory agency or of state law.

10.  Client agrees o require its contractor and subcontractors to review the plans,
specifications and documents prepared by Consultant prior to the commencement of
construction phase work. If the contractor and/or subcontractors believe there are
deficiencies, conflicts, emors, omissions, code violations, improper uses of materials, or
other deficiencies in the plans, specifications and documents prepared by Consultant,
contractors and subcontractors shall notify Client so those deficiencies may be
corrected or otherwise addressed by Consultant prior to the commencement of
construction phase work.

11, if during the construction phase of the project Client discovers or becomes aware of
changed field or other conditions which necessitale clarifications, modifications or other
changes to the plans, specifications, estimates or other documents prepared by
Consultant, Client agrees to notify Consultant and retain Consultant to prepare the
necessary changes or modifications before construction activities proceed. Further,
Client agrees to require a provision in its construction contracts for the project which
requires the confractor to promptly notify Client of any changed field or other conditions
so that Client may in turn notify Consultant pursuant to the provisions of this paragraph.

12, Ciient agrees to purchase and maintain, or cause Contractor to purchase and maintain,
during the course of construction, builders risk “all risk” insurance which will name
Consultant as an additional named insured as its interest may appear.

Documents

13, Client acknowledges all reports, plans, specifications, field data and notes and other
documents, including all documents on slectronic media, prepared by Consultant are
instruments of service, and shall remain the property of Consultant and may be used by
Consultant without the consent of Client. Consuitant shall retain all common law,
statutory law and other rights, including copyrights. Upon request and payment of all
costs involved, Client is entitled to a copy of all final plans and specifications for use in
connection with the project for which the plans and specifications have been prepared.
Client acknowledges that its right to utilize final plans and specifications and the
services of Consultant provided pursuant to this agreement will continue only so long as
Client is not in default, pursuant to the terms and conditions of this agresment, and
Client has performed all its obligations under this agreement.

14. Client agrees not to reuse electronic files, in whole or in part, for any purpose or project
other than the project that is the subject of this agreement. Client agrees not to transfer
these electronic files to others without the prior written consent of Consultant. Client
further agrees to waive all claims against Consultant resulting in any way from any
unauthorized changes or reuse of the electronic files for any other project by anyons
other than Consultant, In the event of a conflict between the signed construction
documents prepared by Consultant and electronic files, the signed and stamped or
sealed hard- copy construction documents shall govern.

16, Client agrees not to use or permit any other person o use versions of plans,
specifications, drawings, cost estimates, reports or other documents prepared by
Consultant which are not final and which are not signed and stamped or sealed by
Consultant. Client shall be responsible for any such use of non final plans,
specifications, drawings, cost estimates, reports or other documents not signed and
stamped or sealed by Consultant. Client hereby waives any claim for fiability against
Consuftant for such use. Cient further agrees that final plans, specifications, drawings,
cost estimates, reports or other documents are for the exclusive use of Client and may
be used by Client only for the project described by this agreement, If signed check
prints are required by a reviewing agency to be submitted with a stamp or seal, they
shall not be considered final for purposes of this paragraph.

16, In the event (1) Client agrees to, authorizes, or permits changes in the plans,
specifications or documents prepared by Consultant, which changes are not consented
to in writing by consultant, or (2) Client agrees to, authorizes, or permits construction of
unauthorized changes in the plans, specifications or documents prepared by
Consultant, which changes are not consented to in writing by Consuitant, or (3) Client
does not follow recommendations prepared by Consultant pursuant to this agreement,
which changed recommendations are not consented 1o in writing by Consultant. Client
acknowledges thal the unauthorized changes and their effects are not the responsibility
of Consultant and Client agrees to release Consultant from ali liability arising from the
use of such changes, and further agrees to defend, indemnify and hold harmless
Consultant, its officers, directors, agents, employees and subconsultants from and
against all claims, demands, damages or costs, including attorneys' fees, arising from
the unauthorized changes.

Limitations

17. Consultant makes no representations conceming soils or geological conditions unless
specifically included in wriling in this agreement, or by amendmenits to this agresment,
and shall not be responsible for any fiability that may arise out of the making of or failure
to make soils or geologica! surveys, subsurface soils or geological tests, or general soils
or geoclogical testing.

18.  Client acknowledges that, unless specifically stated to the contrary in the project
proposal’'s description of services to be provided, Consultant's scope of services for this
project does not include any services related in any way lo asbestos and/or hazardous
or toxic materials, Should Consultant or any other party encounter such materials on the
job site, or should it in any other way become known that such materials are present or
may be present on the job site or any adjacent or nearby areas which may affect
Consultant's services, Consultant may, at its option, suspend or terminate work on the
project until such time as Client retains a qualified contractor to abate and/or remove the
asbestos andfor hazardous or toxic materials and warrant that the job site is free from
any hazard which may result from the existence of such materials.

18 Client agrees to defend, indemnify and hold harmless Consultant, its officers, directors,
principais, employses and subconsultants from any asbestos andfor hazardous or toxic
material related claims that may be brought by third parties as a result of the services
provided by Consultant pursuant to this agreement, except claims caused by the sole
negligence or wiliful conduct of Consultant. Nothing contained in this agreement
should be construed or interpreted as requiring Consuitant to assume the status of an
owner, operator, generalor, or person who arranges for disposal, fransport, storage or
trealment of hazardous materials within the meaning of any governmental statute,
regulation or order,

20.  Client agrees fo limit the liability of Consultant, its principals, employees and
subconsultants, to Client and to all contractors and subcontractors on the project, for
any claim or action arising in tort, contract, or strict fiability, to the sum of $50,000 or
Consultant's fee, whichever is greater,

Financial

21, Ali fees and other charges due Consultant wilt be billed monthly and shall be due at the
time of biling unless specified otherwise in this agreement. If Client fails to pay
Consultant within thirty (30) days after invoices are rendered, Consultant shall have the
right in its sole discretion to consider such default in payment a material breach of this
entire agreement, and, upon written notice, Consultant's duties, obligations and
rasponsibiities under this agreement may be suspended or terminated. In such event,
Client shall promptly pay Consultant for all outstanding fees and charges due
Consuitant at the ime of suspension or termination. If Consultant elects to suspend or
terminate Consultant's services pursuant 1o this provision, Consultant is entiled to
reasonable suspension or termination costs or expenses. Consultant shall not be liable
to Client for any costs or damages that may result from the termination or suspension of
services under this agreement due to Client's failure to pay Consultant invoices in
accordance with the terms of this paragraph. In the event that Consultant agrees to
resume terminated or suspended services after receiving full payment of all late
invoices, Client acknowledges and agrees that time schedules and fees, as applicabls,
related to the services will be equitably adjusted to reflect any delays or additional costs
caused by the termination or suspension of services.

22. In all cases where the proposal calls for payment of a retainer, that payment shall be
made by Client to Consultant prior to commencement of services under this agreement,
Unless otherwise provided for in the project proposal, such retainer shall be held by
Consultant throughout the duration of the contract, and shall be applied to the final
project invoice, and to any other outstanding AR, including late payment charges, on the
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23.

24,

25,

26.

27.

project. Any amount of said retainer in excess of the final invoice and other outstanding
AR shall be returmned to the Client within 30 days of issuance of the final project invoice.
Client agrees that all billings from Consuitant to Client are comect and binding on Client
unjess Client, within ten (10) days from the date of receipt of such billing, notifies
Consultant in writing of alleged inaccuracies, discrepancies, or errors in billing. In the
event of a dispute over any billing or portion of billing, Client agrees to pay the
undisputed portion of any billings in accordance with the payment terms set forth in
paragraph 21.

Client agrees to pay a monthly late payment charge, which will be the lesser of one and
one half percent (1 - 1/2%) per month or a monthly charge not to exceed the maximum
fegal rate, which will be applied to any unpaid balance commencing thirty (30) days after
the date of the billing. Client acknowledges that payments applied first to unpaid fate
payment charges and then 1o unpaid balances of invoices. In the event of a dispute
over any billing or portion of billing, Client agrees to pay Consultant the late payment
charge on disputed amounts subsequently seftled in favor of Consultant.

in the event Consultant's fee schedule changes dus to any increase of costs such as
the granting of wage increases andl/or other employee benefits to field or office
employees or any taxes or fees imposed by local, state, or federal government on
consultants’ fees during the fifetime of this agreement, the new fee schedule shall apply
to all subsequent work on time-and-materials contracts, and a commensurate
percentage increase shall be applied to all remaining compensation due under fixed fee
contracts.

If payment for Consultant's services is to be made on behalf of Client by a third party
lender, Client agrees that Consultant shall not be required to indemnify the third party
tender, in the form of an endorsement or otherwise, as a condition to receiving payment
for services. Client agrees to reimburse Consultant for all coliection agency fees, legal
fees, courl costs, reasonable consultant staff costs and other expenses paid or incuned
by Consultant in the event that coliection efforts become necessary to enforce payment
of any unpaid billings due to Consullant in connection with the services provided in this
agreement.

In an effort to resolve any conflicts or disputes that arise regarding performance under
this agreement by either party, Client and Consuitant agree that all such disputes shall
be submitted to nonbinding mediation, using a mutually agreed upon mediation services
experienced In the resolution of construction disputes, Unless the parties mutually
agree otherwise, such mediation shall be a pre-condition to the initiation of any litigation.
The parties further agree 1o include a similar mediation provision in their agresments
with other independent contractors and consultants retained for the project and require
them to similarly agree to these dispute resolution procedures. This provision shall not
be interpreted to restrict the right of either party to file an action in a court of law, in the
County of Fresno, State of California, having appropriate jurisdiction or to preciude or
limit the Consultant's right to record, perfect or to enforce any applicable lien or Stop
Notice rights.

Other

28

29,
30.
31.

32.

33

34.
35.

36.

37.

38.

39.

Client and Consultant agree to cooperate with each other in order to fulfill their
es and obligations under this agreement. Both Client and Consultant shall
endeavor to maintain good working relationships among members of the project team.
This agreement shall be binding upon the heirs, executors, administralors, successors
and assigns of Client and Consultant,

This agreement shall not be assigned by sither Client or Consuitant without the prior
written consent of the other.

This agreement contains the entire agreement between Client and Consultant relating
to the project and the provision of services for the project. Any prior agreements,
promises, negotiations or representations not expressly set forth in this agresment are
of no force or effect. Subsequent modifications to this agreement shall be i writing and
signed by both Client and Consultant.

Consultant's or Client's waiver of any term, condition or covenanit shall not constitute the
waiver of any other term, condition or covenant. Consultant's or Client's waiver of any
breach of this agreement shall not constitute the waiver of any other breach of the
agreement.

If any term, condition or covenant of this agreement is held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remaining provisions of this
agreement shall be valid and binding on Client and Consultant.

This agreement shail be governed by and construed in accordance with the laws of the
State of California.

Client acknowledges Consultant has the right to complete all services agreed to be
rendered pursuant to this agreement. In the event this agresment is terminated before
the completion of all services, unless Consultant is responsible for such early
termination, Client agrees to release Consultant from all liability for services not
performed or completed by Consultant and from liabllity for any third-party reliance, use,
interpretation or exirapolation of Consultant's work product, In the event all or any
portion of the services by Consultant are suspended, abandoned, or otherwise
terminated, Client shall pay Consuitant all fees and charges for services provided prior
to termination, not to exceed the contract limits specified herein, if any. Client
acknowledges if the project services are suspended and restarted, there will be
additional charges due to suspension of the services which shall b paid for by Client as
extra services pursuant to paragraph 7. Client acknowledges if project services are
terminated for the convenience of Client, Consultant is entitied to reasonable
termination costs and expenses, to be paid by Client as extra services pursuant to
paragraph 7.

Consultant shall be entitled to immedialely, and without notice, suspend the
performance of any and all of its obligations pursuant to this agreement if Client files a
voluntary petition seeking relief under the United States Bankruptey Code or if there is
an involuntary bankruptcy petition filed against Client in the United States Bankruptcy
Court, and that petition is not dismissed within fiteen (15) days of its filing. Any
suspension of services made pursuant to the provisions of this paragraph shall continue
untit such time as this agreement has been fully and properly assumsd in accordance
with the applicable provisions of the United States Bankruptcy Code and in compliance
with final order or judgment issued by the Bankruptcy Court. If the suspension of
performance of Consultant's obligation pursuant to this agreement continues for a
period in excess of ninety (S0) days, Consultant shall have the right to terminate ait
services pursuant to this agreement.

This agreement shall not be construed to alter, affect or waive any design professional’s
lien, mechanic's lien or stop notice right, which Consultant may have for the
performance of services pursuant to this agreement. Client agrees to provide to
Consultant the present name and address of the record owner of the property upon
which the project is to be located. Client also agrees to provide Consultant with the
name and address of any and all lenders who may loan money on the project and who
are entitled to receive a preliminary notice.

Consultant shall not be liable for damages resulting from the actions or inactions of
governmental agencies inciuding, but not limited to, permit processing, environmental
impact reports, dedications, general plans and amendments thereto, zoning matters,
annexalions or consolidations, use or conditional use permits, project or plan approvals,
and building permits. Client agrees that it is the responsibility of Client to maintain in
good standing all governmental approvals or permits and to timely apply for any
necessary extensions thereof.

Consultant and Client waive consequential damages for claims, disputes or other
matters in question arising out of or relating to this Agreement. This mutual waiver is
applicable, without limitation, to all consequential damages due to either party's
termination in accordance with paragraph 35 except for termination expenses provided
for in said paragraph 35.
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