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FRESNO LOCAL AGENCY FORMATION COMMISSION (LAFCO) 
EXECUTIVE OFFICER’S REPORT 

 
AGENDA ITEM NO. 9 

 
DATE:  March 5, 2008 
 
TO:  Fresno Local Agency Formation Commission 
 
FROM: Rick Ballantyne, Executive Officer 
 
SUBJECT: Consider a Request for Reconsideration of Approval of the“McKinley-

Brawley No. 4” Reorganization (Request for Reconsideration Filed by Dirk 
Poeschel, Land Development Services, Inc.).  A Reorganization to annex 41.89 
acres to the City of Fresno and detach from the North Central Fire Protection 
District and the Kings River Conservation District for territory located at the 
northwest corner of W. McKinley and N. Brawley Avenues (RO-07-24). 

 
Background 
 
At the January 9, 2008 meeting the Commission approved a reorganization request filed by the 
City of Fresno to annex 41.89 acres to the City of Fresno and detach from the North Central Fire 
Protection District and the Kings River Conservation District for territory located at the northwest 
corner of W. McKinley and N. Brawley Avenues.  A copy of the Commission’s Resolution 
approving this application is attached as Exhibit “A”.   
 
After the meeting, staff received a timely written request for reconsideration of the Commission’s 
action by Dirk Poeschel, Land Development Services, Inc. who represents the subdivision 
developer.   Mr. Poeschel asserts that new or different facts, not available at the hearing on 
January 9, 2008, and not disclosed to the Commission at that time of public hearing, came to 
light after the LAFCo hearing that warrant reconsideration of the Commission’s prior action.  A 
copy of Mr. Poeschel’s original request for reconsideration is attached as Exhibit “B” and a 
second letter providing additional information in support of the reconsideration request is 
attached as Exhibit “C”.   
 
The Reconsideration Process  
 
Requests for amendment or reconsideration of a Commission's Resolution making 
determinations are governed by Government Code Section 56895.  When a Commission has 
adopted a resolution making determinations, any person or affected agency may file a written 
request with the Executive Officer requesting amendments to or reconsideration of such 
resolutions.  A request for reconsideration must state the specific modification to the 
resolution being requested and what new or different facts that could not have been 
presented previously that are claimed to warrant the reconsideration. 
 
Upon receipt of a timely request, the Executive Officer can not take any further action until 
the Commission acts on the reconsideration request.  At its public meeting the Commission 
may approve or disapprove the request, with or without amendment, wholly, partially, or 
conditionally.  If the Commission disapproves the request, it is not required to adopt a new 
resolution making determinations.  
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If the Commission approves the request, with or without amendment, wholly, partially, or 
conditionally, the Commission is required to adopt a resolution making determinations 
superseding the resolution previously issued.  The determinations of the Commission are 
final and conclusive.  No person or agency is allowed to make any further request for the 
same change or a substantially similar change, as determined by the Commission  
 
Summary of Previous Actions  
 
The Commission on January 9, 2008, tentatively approved the McKinley-Brawley No. 4 
Reorganization subject to conditions.  Because the application did not contain consent to the 
reorganization by all property owners and registered voters residing within the affected territory, 
the Commission ordered that a protest hearing be scheduled.  Staff indicated that because the 
affected territory contained 12 registered voters, that it was considered by State law to be an 
“inhabited” annexation and that if a majority of the registered voters residing within the affected 
territory were to file official protests, that the annexation action would be terminated. 
 
At the Commission hearing, several persons owning property along N. Sonora Avenue within 
the westerly portion of the affected territory testified in opposition to the annexation.  These 
individuals voiced concern related to the future use of their properties and the ability to maintain 
their farm animals.  The City representative, Dave Braun, testified that the City had pre-zoned 
these properties to an R-A (Rural Agricultural) District and was in the process of creating an 
“overlay” zone district that would provide for a rural residential lifestyle.   
 
At the meeting, staff reported that the County had recommended that the McKinley-Blythe No. 1 
Reorganization (being currently processed and located directly to the west) be recorded prior to 
recordation of the subject reorganization.  The County had indicated that such condition was 
necessary in order to avoid the potential creation of a substantially surrounded island and 
provide for squared-off boundaries.  After the Commission considered such request and heard 
testimony from the proponents that indicated that the extension of public facilities (i.e. sewer and 
water lines) to properties to the west could be better accommodated by allowing his 
development to be constructed first, the Commission made necessary findings as instructed by 
LAFCo Counsel and the recordation condition was deleted (See Exhibit “A”). 
 
Analysis and Discussion 
 
The developer’s representative is requesting that Resolution No. RO-07-24 making 
determinations and approving the Reorganization be reconsidered.  The request for 
reconsideration lists two primary factors that they believe constitute “new and different facts” 
that could not have been presented at the January 9th hearing.  The assumption is that if 
these new and different facts would have been known by the Commission at the hearing 
LAFCo may have made different determinations.  The following facts have been set forth by 
Mr. Poeschel in support of his request: 
 

1. Until the LAFCo hearing of January 9, 2008, there was no definitive information 
relating to the level of objection to the proposed annexation.  Had LAFCo 
amended the boundaries of the annexation prior to that hearing, it would have 
potentially violated the due process rights of those property owners.  Subsequent 
communications with the property owners and residents of properties fronting on 
N. Sonora Avenue have reinforced the level of objection. 
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Response:  LAFCo Policy related to “inhabited” annexations require a neighborhood meeting 
be conducted prior to public hearing to review the proposal and answer neighbors questions 
related to the proposal.  The applicant has stated that:  “On February 22, 2007, I hosted a 
neighborhood meeting which several of those residents attended as well as Mr. David Braun 
form the City.  The property owners in attendance generally did not want to be annexed into 
the City.  The January 9th hearing made it clear to my client and I that the neighbors on N. 
Sonora Lane do not wish to have their property annexed to the City”.  Staff believes that the 
opponents had made their positions clear prior to the public hearing and that such position 
does not constitute new information. 
 

2. Until the LAFCo Executive Officer, in response to an inquiry by my office, 
requested and received a determination from the LAFCo Counsel, was it known 
that the boundaries could not be modified after the LAFCo hearing date.  Had 
this information been known by the LAFCo Executive Officer or my office, it could 
have been presented at the hearing.  However, this determination was not made 
until after the hearing and, therefore, could not have been raised at the hearing. 

 
Response:  Mr. Poeschel is correct in his statement that he did contact the LAFCo Office 
after the hearing and LAFCo Counsel did advise that such adjustment could not be made 
after the Commission’s action.  Staff did not present such option at the meeting since to do so 
would not have been consistent with LAFCo Policies that discourage the creation of islands 
and peninsulas should the westerly portion of the affected territory be excluded. 
 
The applicant has also raised the following points in support of his request: 
 

 The N. Sonora Lane neighbors are opposed to annexation into the City.  If they vote 
against the annexation at the March 5, 2008 hearing the Commission cannot release 
that property from the annexation boundary.  This would result in significant economic 
hardship to my client in delays to his project not in his control. 

 The property is within the City of Fresno Sphere of Influence and designated for urban 
development on the City of Fresno General Plan.  

 As provided in the California Government Code, if the proposed annexation is 
terminated by a majority vote, a similar annexation may not be submitted for a period 
of two (2) years.  This would result in undue financial hardship to the developer. 

 If the proposed annexation fails, then the tract map cannot be completed which is 
contrary to the Goals, Policies, and Objectives of both the City of Fresno and Fresno 
County General Plans. 

 If the annexation is terminated, the only timely alternative for development would be 
for the developer to request permission to process the tract map in the County to City 
standards.  Such a process would result in substantial additional costs in preparing the 
map to County standards, processing fees, and substantial delays. 

 
The Commission is required to consider the points raised by the proponents and consider 
whether or not new information has been presented that was not available for consideration 
during the public hearing.  Pursuant to Government Code § 56895(a) a request for 
reconsideration must state the specific modification(s) to the resolution(s) being requested, and 
what new or different facts that could not have been presented previously that are claimed to 
warrant the reconsideration.   
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While staff is sympathetic to the applicant’s position and his desire to move forward with his 
project, staff does not believe sufficient justification has been provided in the form of new 
information not considered previously.  The Commission during its public hearing considered 
testimony from neighbors who voiced opposition and the proponents did not request at any time 
during the hearing process that the rural residential neighborhood to the west not be included 
within the proposal. 
 
Recommendation:  Disapprove the request.  If the Commission believes that the proponents 
have raised new or different facts that could not have been considered by your Commission 
at its January 9, 2008 hearing, and desire to amend the reorganization proposal by deleting 
the westerly portion, staff would recommend that you continue the item to allow affected 
agencies the ability to review and comment upon the new proposal. 
 
Should the Commission determine to disapprove the request; a protest hearing will be 
scheduled for April 9, 2008. 
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